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DISTRICT : DHUBRI 

 
IN THE COURT OF THE SESSIONS JUDGE, DHUBRI 

 
PRESENT: - Shri T. Kalita, AJS 

 Sessions Judge, Dhubri 

 

C riminal Appeal No. 07 OF 2019 

(An appeal U/S. 374(3) of the Code of Criminal Procedure, 1973) 

 

(Against the judgment and order date 07-03-2019 passed by learned 

Addl. Chief Judicial Magistrate, Dhubri in C.R. Case No. 550/2016, u/s 

138 of N.I. Act) 

 
Sanjupu Brahmo @ Sanjoy Brahma 

S/O- Tularam Brahma 

Vill:- Kodumtola 

P.S.:- Kokrajhar 

Dist.:- Kokrajhar, Assam                                   …..Appellant/Accused 

 
-Versus- 

 

Lipika Roy 

W/O. Prosanto Kumar Roy 

Vill.- Ward No. 1, Gauripur 

P.S.- Gauripur 

Dist.:- Dhubri, Assam       …..Respondent/Complainant 

 
Date of hearing :-  29-06-2020 

Judgment delivered on :- 29-06-2020 

Advocates who appeared in this case are:- 

Mr. Khairuzzaman, learned advocate for the Appellant/Accused. 

Mr. R.K. Jain, Learned advocate for the Respondent/Complainant. 
 

J U D G M E N T 

 

1. This is an appeal filed by appellant namely Sanjupu Brahmo @ Sanjoy 

Brahma (hereinafter referred to be as accused) u/s 374(3) Cr.P.C. against 

the judgment and order passed by learned Addl. Chief Judicial Magistrate, 
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Dhubri in C.R. Case No. 550/2016 by dated 07.03.2019 whereby the 

learned Court below has convicted the accused u/s 138 of N.I. Act, thereby 

sentencing him to undergo S.I. for one year and to pay a fine of Rs.5 Lacs 

(Rupees Five Lacs), i/d to S.I. for 6 (six) months. It is further directed that 

if the fine amount is being realized, then it would be given to the 

complainant as token of compensation. 

2. The facts giving rise to file this appeal by the accused may shortly be 

compassed that the respondent (hereinafter referred to be as complainant) 

Lipika Roy has filed a complaint before the learned Chief Judicial Magistrate, 

Dhubri on 29.03.2016 alleging that she has got good friendly relation with the 

accused and accordingly, the accused has approached her to get a loan of Rs. 

5 Lacs for purchasing a plot of land at Kokrajhar. The complainant could not 

turn down the request of the accused for which she had advanced the loan of 

Rs. 5 Lacs to the accused on 05.01.2015 which was promised to be returned 

within 20.12.2015. But, the accused did not refund the loan amount within the 

stipulated time for which the complainant demanded the sum from the 

accused and accordingly, the accused issued a cheque bearing no. 001972 

amounting to Rs. 5 Lacs on 27.01.2016 of Axis Bank, Kokrajhar Branch to be 

drawn on the account of the accused vide no. 912010031837324 on 

27.01.2016. The complainant accordingly deposited the said cheque liquidating 

the amount with her bank State Bank of India, Dhubri Branch through her own 

account; but the same was dishonoured as the account of the accused in 

which the cheque was drawn was found already been closed. Accordingly, the 

Dhubri Main Branch of State Bank of India has issued a bank slip by dated 

30.01.2016. Accordingly, she has issued notice demanding the amount from 

the accused person, but the accused has not made the payment for which she 

has filed a case before the Court of learned Chief Judicial Magistrate u/s 138 of 

N.I. Act. 

3. The case was however transferred to the Court of learned Addl. Chief 

Judicial Magistrate, Dhubri who in turn has conducted the proceeding and after 

having completed a full days of trial came to the conclusion that the 
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complainant side could prove the offence u/s 138 of N.I. Act against the 

accused beyond reasonable doubt for which the accused was found guilty u/s 

138 of N.I. Act and he is convicted thereon by sentencing him as aforestated. 

4. Feeling aggrieved and dissatisfied with the judgment and order so 

passed by the learned Addl. C.J.M, Dhubri, the accused has preferred this 

appeal taking ground inter-alia that:- 

(i) The learned trial Court has erred both in law and facts and has 

failed to arrive at correct and judicial decision. 

(ii) The learned trial Court misunderstood the evidence on record 

and thereby come to a wrong finding as to the guilt of the 

accused. 

(iii) The accused had no relation with the complainant and he has 

never took any money from her; rather, he has a good relation 

with PW-2 namely Labanya Bosumatari. 

(iv) The accused has issued one blank cheque along with cash 

amount of Rs. 1 Lac to Labanya Basumatari for pursuing his 

business in absence of the accused, since accused had been 

out of station for a temporary sojournment. 

(v) The PW-2 taking advantage of her rivalry with the accused has 

filed the case through complainant and as such, he has prayed 

for passing an order to acquit him from the purview of charge 

by setting aside the impugned judgment and order. 

5. The case record as has been called for is received. I have carefully 

perused the evidence on record. Heard learned counsel for both the parties 

together with the available materials on record and accordingly, proceed to 

dispose the appeal on the following point for determination:- 

Whether the decision arrived at by the learned Court below 

convicting the accused u/s 138 of N.I. Act, thereby sentencing 

him to suffer S.I. for one year and to pay a fine of Rs 5 Lacs, i/d 
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to S.I. for 6 (six) months is sustainable both in the law as well 

as in facts? 

D ISCUSSION, DECISION AND REASONS THEREON 
 

6. The learned counsel for the accused person has basically drawn my 

attention to the case pleaded by him at the time of trial that the accused does 

not know the complainant Lipika Roy, but he knows PW-2 namely Labanya 

Basumatary. According to him, PW-2 is the business partner of the accused 

and the accused never approached to the complainant either for taking any 

loan or for any other purpose. He was falsely implicated in this case. PW-2, 

Labanya Basumatary is his business partner for construction of work at Rupshi 

Sector. He has got business transaction with said Labanya Basumatari, 

however, once he had to go to a distant place from his locality for some 

personal work and had to stay there for a long days and as such, for such 

reason he issued a self-bank cheque being no. “.001972”. 783211302’: 000160”. 

31 of Axis Bank Limited and a cash amount of Rs. 1 Lac for the purpose of a starting 

business as per plan made in between them in favour of Labanya Basumatari in 

presence of some witnesses. However, upon his return he came to know that no 

progress has been done as per the plan formulated by them from the side of said 

Labanya Basumatari who subsequently, reveals to be a liar and a cheater. Accordingly, 

he has cut all off his relations with said Labanya Basumatari and stopped making any 

contract with her in near future. He tried to get back the cheque from the Labanya 

Basumatari for several times, but said Labanya Basumatari in order to blackmail him, 

issued a pleader’s notice and finally instituted the case u/s 138 of N.I. Act. The reply of 

the notice was however given by him through his learned advocate Narayan Sarkar 

asking Labanya Basumatari to return his cheque along with the cash money within 15 

days from the receipt of the notice. But, said Labanya Basumatari did not return the 

money for which he lodged the complaint against her and said complainant Lipika Roy 

and others before the learned C.J.M, Kokrajhar followed by registration of C.R. Case 

No. 1321/2016 u/s 420/406 IPC. According to him, there is no any transaction in 

between him with that of the complainant Lipika Roy and as such, there is no any 

legally enforceable debt or liability with the complainant. 
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7. The learned counsel for the accused however has not submitted any other 

pleas regarding any technicalities of the maintainability of the case against the 

accused. 

8. In support of his plea, the accused has examined himself as DW-1 besides one 

Lakshmi Nath Brahma and Prebulson Marak as DW-2 and DW-3 respectively. 

9. I have carefully perused the evidence of the accused person who deposed in 

connection with this case as DW-1. In his cross-examination, the DW-1, accused has 

categorically stated that he is doing contract in Public Works Department with the 

partners Labanya Basumatari and one Tribhul Chandra Marark. He has been pursuing 

his business with Labanya Basumatari since the year 2012. He has got no enmity with 

Labanya Basumatari; rather, it was a good cordial relation. But, the relation has 

become strain only after she stood as a witness for the complainant Lipika. He would 

not have raised any allegation against said Labanya Basumatari, if she would not have 

stood as a witness against him. He has admitted that he himself is a govt. employee 

and is not entitled to do any contractual job or any job of profit. He has admitted that 

he has filed the complaint case before the learned C.J.M, Kokrajhar against the 

complainant side only after receiving of the pleader’s notice and has not filed any case 

against the witness and others after having received the summons from the Court. He 

has admitted that he has closed his account maintained in the bank on 27.01.2016. He 

has also admitted that Ext.-1, the cheque issued by him wherein Ext.-1(1) is his 

signature. He has duly received the notice from the complainant vide Ext.-3 and Ext.-

4. 

10. The evidence of DW-1 is further cemented by the evidence of DW-2, Lakshmi 

Nath Brahma who claimed to have acquainted with all the facts and circumstances of 

the case. He also stated that Ext.-1 was issued by the accused, but he does not know 

what was the text of the Ext.-1. The accused has not informed him that the cheque for 

Rs. 5 Lacs was bounced. He does not know about any transaction made by the 

accused with others. However, he knows PW-2 Labanya Basumatary. She was working 

as an L.D in forest department at Parbatjhora. He himself was working in a project 

under World Bank and accordingly, came in contact with the L.D. Labanya Basumatari 

in the department. He further categorically admitted that they have got no any relation 

with PW-2, Labanya Basumatari since the year 2012. Since, Labanya Basumatari was 

transferred from the Parbatjhora to Guwahati in the year 2012 and after that, they had 

got no relation with her. He does not know as to when and how and in what manner 
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either the cash amount of Rs. 1 Lac or blank cheque was given by the accused to said 

Labanya. He does not know as to how much loan was taken by the accused form the 

complainant and for that purpose any cheque was either issued or not. He admitted 

that Ext.-1 is not a self-blank cheque. 

11. DW-3, Prebulson Marak also stated in his cross-examination that he was 

working as M.I. Life Agent since January, 2018. He has completed his graduation in 

2016. He has not been to the house of Labanya Basumatari and does not know 

whether she is working. He knows that the accused is a social worker, but the job of 

social work is not a profitable business. He stated that the accused is a partner of 

Mahabir India Industry which produces Ayurbedic medicine. He does not know as to 

whether Labanya Basumatari has got any business relation with the accused, but he 

has admitted categorically that accused has informed him that the cheque issued by 

him for Rs. 5 Lacs was being dishonoured. He does not know about any transaction 

made by the accused. He also does not know as to who has filed the case against 

accused and does not know anything about this case save and except aforesaid. 

12. From having perused the evidence of the accused, it appears that PW-2 is the 

Labanya Basumatari who is an L.D. working in the department of the Forestry initially 

Parbatjhora and subsequently, transferred to Guwahati in the year 2012. The cheque 

in question was found to have been issued on 27.01.2016. It is admitted by DW-2 and 

DW-3 that Labanya was transferred in the year 2012 and since then, they have got no 

any relation with her. So, plea raised by accused that Labanya was given a blank 

cheque and cash amount of Rs. 1 Lac by the accused is doubtful. Admittedly, the case 

filed by the accused against Labanya Basumatari, complainant Lipika Roy and others 

only after receipt of the pleader’s notice. Admittedly, the accused has not filed any 

case against the complainant after having received the summons of this case. Accused 

has admitted that he has not gone outside the jurisdiction of Kokrajhar since 2015. So, 

plea raised by him that he went out for temporary sojournment outside of locality for 

long period is an afterthought story. He has also admitted that the account maintained 

by him in the Axis Bank vide account no. 912010031837324 is blocked on 

27.01.2016 for which the cheque issued by him by Ext.-1 is being 

dishonoured. It is admitted by him that Ext.-1 is the cheque issued by him and 

Ext.-1(1) is his signature. 
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13. Upon perusal of the Ext.-1, it also prima facie appears that the ink and 

hand writing used for writing the name of the ‘pay to’ and for the ‘Rupees’ is 

the hand writing of the same person and that too with the same ink.  Thus, 

the evidence of the defence has erected against the complainant is however 

found very very smoky and doubtful. On the other hand, the evidence of the 

complainant that she had a good relation with the accused for which a sum of 

Rs. 5 Lacs was lent for the purchasing a plot of land at Kokrajhar vide Ext.-1 

on 05.01.2015 is found proved by her evidence which is supported by the 

evidence of PW-2, Labanya Basumatari. She was present at the time of money 

transaction when complainant paid a sum of Rs. 5 Lacs to the accused for his 

urgent need of purchasing a plot of land. She denied categorically that the 

accused has issued cash amount of Rs. 1 Lac and a blank cheque for pursuing 

her business at any point of time. Both PW-1 and PW-2 were however not 

cross-examined by the accused on any material particulars. Similarly, PW-3 is 

one Devjani Roy. She claimed that she was also present at the time of money 

transaction when the complainant paid a sum of Rs. 5 Lacs to the accused for 

purchasing a plot of land. She was also not cross-examined save and except 

putting some suggestions from the side of the accused. 

14. Having considered and weighing the evidence of both the sides, it 

appears very clear that a sum of Rs. 5 Lacs was paid as loan to the accused by 

the complainant in presence of PW-2 and PW-3 on 05.01.2015 with a promise 

to return the same within December, 2015. But, the same has not been 

returned in stipulated time and finally issued a cheque for Rs. 5 Lacs on 

27.01.2016 in favour of the complainant. The cheque was however bounced 

which was intimated by the bank to the complainant on 30.01.2016. Demand 

notice was accordingly given to the accused from the side of the complainant 

followed by which case was filed within the period of limitation. So, there is no 

any technical flaw in filing the case. Moreover, the learned counsel for the 

accused has not raised any technical plea regarding maintainability of the 

case. 
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15. A presumption casts a duty on the Court to presume a certain state of 

things as correct unless and until the same are proved to be incorrect. Under 

section 139 of the N.I. Act, there is a legal presumption that the holder of 

cheque which falls within Section 138 received it for the discharge of a debt or 

a liability. Section 139 of the act can be said to have been provided merely as 

an abandoned caution, since a presumption as to the issuance of the 

negotiable instrument including cheque for consideration already exists in 

section 118(a) and (g) of the N.I. Act. 

18. Here in the instant case, the evidence as it appears palpably go to show 

that accused has taken a loan of Rs. 5 Lacs from the complainant on the 

ground that they have got good and cordial relation for the emerging purpose 

of the purchasing of a plot of land on 05.01.2015 with a promise to return the 

same within December, 2015. The accused in return issued a cheque on 

27.01.2016, but the cheque was bounced because the account maintained by 

the accused in the drawee bank stands closed. As such, a clear case is made 

out against the accused u/s 138 of N.I. Act and the learned Court below was 

rightly found to have convicted the accused and I find nothing to interfere with 

the findings so recorded by the learned Court below as to the conviction of the 

accused. Admittedly, the appeal as preferred by the accused as an appellant 

against the conviction and sentence and the above discussion as infer go to 

show that the learned Court below has rightly arrived at a decision thereby 

convicting the accused u/s 138 of N.I. Act and sentenced him to suffer S.I for 

one year and to pay a sum of Rs. 5 Lacs as fine is found not interferable, since 

the respondent/complainant has not filed any appeal seeking any modification 

of the impugned order, I refrain from passing any order regarding payment of 

any compensation or any other order in favour of the complainant/respondent 

on the ground that the instant appeal is filed only by the accused/appellant 

assailing the impugned judgment. As such, the judgment and order passed by 

learned Court below by dated 07.03.2019 is upheld and in consequence, the 

appeal filed by the accused/petitioner stands dismissed. 
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19. The appellant is directed to surrender before the learned Court below and 

to serve out the sentence in due course of law. 

 

20. Let the LCR be returned to the learned Court below with a copy of this 

judgment and order. 

 

21. Given under my hand and seal of this Court on this 29th day of June, 

2020. 

 
 
 

Dictated & corrected by me. 
 
 

 

(T. Kalita) 

Sessions judge, Dhubri 

 

 

 

 

(T. Kalita) 

 Sessions Judge, Dhubri 

 


